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PILBARA PORT ASSETS (DISPOSAL) BILL 2015 

Third Reading 

MR J.H.D. DAY (Kalamunda — Leader of the House) [10.02 am]: On behalf of the Treasurer, I move — 

That the bill be now read a third time. 

MR W.J. JOHNSTON (Cannington) [10.03 am]: The Pilbara Port Assets (Disposal) Bill 2015 was 
significantly changed during parliamentary consideration in detail, and that is obviously a good thing. The 
Parliament is always at its best when the government is prepared to listen to alternative points of view and take 
those views for their underlying value. The Labor Party still opposes the bill, but we think it has been improved 
due to the changes. One of the changes—I will talk about them in a moment—is to the content of the bill and one 
change is to the government’s approach to the disposal of the asset. 

Let us talk about the change to the bill itself first. Originally, the bill in the form presented by the government 
would have allowed the disposal of the Pilbara Port Authority’s every single asset in the port of Port Hedland. 
That included not just Utah Point bulk handling facility, but also the facilities of Fortescue Metals Group, 
Roy Hill and those used by BHP Billiton Ltd, and the rights to stevedoring, towage and piloting. All these things 
could have been sold in Port Hedland had the bill proceeded in the way it was presented by the government. Not 
only that, the port of Ashburton could have been sold because it is part of Onslow where the Wheatstone project 
is proceeding. That port will be transferred to the Pilbara Port Authority on completion of the 
Wheatstone project. That could have been sold under this legislation. All the Dampier port operations and 
facilities at Barrow Island related to the Gorgon project could have been sold. It would have been a very, very 
wide authority for this government or any future government because it would have been able to sell all those 
things without any reference to the Parliament. The government was saying in public that it was interested in 
selling only the Utah Point bulk handling facility, without seeking from Parliament authority to sell all those 
other things as well. The amendments moved by the government will narrow the bill to just the Utah Point bulk 
handling facility, which is contained in schedule 1. 

In reading the draft Hansard from last night, I notice the very pretty little diagram included in it, with the red ink 
showing the location defined as the Utah Point bulk handling facility. We have gone now from everything being 
for sale to only the two stockyards and the wharf. Interestingly, even the car park and the facilities related to the 
Utah Point bulk handling facility, which are part of Utah Point to be sold, are not included in the map. Of course, 
the legislation contains a provision for the minister to allow the sale of pieces of land or other infrastructure that 
is necessarily incidental to the Utah Point bulk handling facility to be included in the asset sale, and that is 
obviously to be expected. The government has overcome the difficulty it was getting into with the rights of BHP 
in the port because—this is a matter that my good friend the shadow minister for Asian engagement, the member 
for Willagee, talked about—the tunnel owned by BHP under the harbour and BHP’s conveyor that goes from 
one side to the other of Utah Point because, of course, BHP has berths on both sides of berth 4, which is the 
Utah Point berth. 

I imagine that the facilities for getting the product from the two stockyards to the berth and the right to use those 
facilities will be included in the sale, but not the land that sits underneath them. It is one of these extraordinary 
situations in which there are overlapping rights. Last year, I was approached by one of the representatives of 
Roy Hill, who pointed out the extra costs Roy Hill had to pay. It had a whole range of extra costs. Some of them 
were related to the rights of other developers in the Pilbara. Its railway had to go a longer distance to get around 
land that FMG had a right to access. In the port, Roy Hill had to build much larger infrastructure to allow BHP to 
expand its infrastructure in the future, so we can see that these things are very complex. This is a complex issue 
and this is the way the government is trying to solve it. 

Why does the Labor Party oppose the sale of Utah Point? Probably many people in the Labor Party oppose it on 
the basis of ideology in the same way the Western Australian Chamber of Commerce and Industry always 
supports privatisation and does not have to have a reason; it just supports privatisation as a process. Of course, 
there are people on the other side who also oppose privatisation as a process.  

Just as there is no evidence to support the Chamber of Commerce’s view, some people would argue that there is 
no support for the ideological position held by the other side. However, in the middle, people ask what practical 
issues are involved. I want to remind the chamber of what happened with the sale of the Perth Market Authority. 

The Perth Market Authority was sold for less than the asset’s value in the government of Western Australia’s 
books. So we made a privatisation at a loss. In his second reading reply, the Treasurer made the point that the 
reason for that was a specific issue about the obligations of the purchaser because it had to continue to operate 
the Perth Market Authority as a market. The land was therefore not as valuable as if the government had sold it 
for its highest value purpose. That is entirely true. Look at what happened to the egg marketing authority when 
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the Labor Party was in government. We did not even sell it; we gave it to the egg industry cooperative. Of course 
we could do that, but that was not how the government sold the idea of the Perth Market Authority privatisation. 
Its justification was that it was a way to get the best value for the asset from the government. That did not occur. 
There could have been good reasons to sell the asset directly to the industry, and we could have a debate about 
that. I think that if the government wanted to sell the Perth Market Authority, selling it to the users was probably 
the best idea. On the other hand, it is not so clear with Utah Point because the users of the port are part of 
a commercial operation. This port could have been built using a public–private partnership in which the private 
sector paid for the whole thing and transferred it back to the government at some future date. The taxpayers 
would then not have been terribly worried. The reason that did not work was that the junior players did not have 
a large enough balance sheet. 

Dr M.D. Nahan: You could have done it intermediary. 

Mr W.J. JOHNSTON: Yes, we would have had to have an intermediary. Somebody would have had to take the 
risk and I will come to that in a minute because I want to get on to the question of risk and the balance sheet. 

This is the problem for Anketell; who takes the risk? At Utah Point, the only people who were prepared to take 
the risk of the juniors’ balance sheet were the taxpayers. Without the taxpayers’ involvement, it almost certainly 
would never have happened. As I always say, some 23-year-old sitting in New York at UBS, Citibank or 
somewhere is making the decision about whether a project goes ahead because he is the guy who signs the 
cheque. If we are using private sector investment, it really means that we are borrowing money from somebody 
else to do the project. Perhaps it is some Communist Party official sitting in Beijing who is making the decision 
on behalf of Chinese state-owned enterprise, but one way or another, it is a technical decision about the risks that 
are involved. 

The junior mining players do not have the balance sheet to cover the risk so somebody else has to do it. We took 
it. What was the reason for that? Without that risk being taken, the junior miners would never have got berth 
space, so they would never have been able to export. It was a state development issue. If members go back and 
look at the media releases about the implementation of this project, they will see it was all about the state 
development opportunities; it was not about return to the taxpayer. If the government cannot get $305 million for 
the gross value of the asset, it will be selling the asset for less than the value it is currently on. That means that 
the state government will be taking a loss from the privatisation of the port and some government agency will 
have to cover the losses if it is sold for less than $305 million. If it is sold for more than $305 million, the private 
sector will think that it can get a higher return from those junior players than the government is currently 
charging. That is a wealth transfer from the employees and shareholders of the junior players to the purchaser of 
the port. 

When I was state secretary, I used to like merchant bankers; they were nice people to talk to. When 
Transurban Group, the monopoly owner of the Melbourne toll roads, was listed, I think it had a 40 per cent 
premium for the listing—in the industry that is called a stag profit—and a merchant banker pointed out to me 
that that was actually value that belonged to the taxpayer that was transferred to the asset’s new owners. Had the 
government sold the asset at its full value, there would have been no stag profit on the day of listing because the 
value paid to the taxpayer would have equalled the value for the listing. The fact that there was a gap meant there 
was a transfer of wealth from the taxpayer to the purchaser of the asset. We are in exactly the same position here. 
If the asset owners pay a higher price, it will be because they think they can get higher value out of the supply 
chain than is currently happening under government ownership. That will only occur if they can extract value 
from the users of the port who are the junior miners. The only way that can happen is by reducing the junior 
miners’ income; there is no other value. The private sector might say that it can get new users to the port, for 
example, with export of cattle. There is already a Pilbara Ports Authority project looking at the export of cattle. 
Indeed, the right to other uses of the port could be sold without selling the right to the existing use of the port. If 
one of the existing users of the port had a big enough balance sheet—none of them has a big enough balance 
sheet—and it bought the rights to use the port in this privatisation process, it would be saying that it thinks it 
could get money back from the taxpayers because it would be thinking it could charge a lower rate for the use of 
the port. That means that it thinks that taxpayers are getting more value out of its chain than they could if it 
operated the facility. None of the existing users has that balance sheet so none of them will do that. 

The other alternative is that the bidder might be somebody else in the supply chain. Let us take Anketell as an 
example. As I understand it, Aurizon—what used to be called Queensland Rail—is a potential bidder for the 
right to develop the Anketell port with its Chinese partners. One reason for that would be to give it an advantage 
in selling rail access, because it is also a rail access provider. It may well be that somebody else in the supply 
chain wants to buy the port but, again, that is about maximising its share of that logistics chain. If it thinks it can 
sell its land access business better and if it can integrate the port infrastructure, it will obviously do that. Again, 
there is no free money; it has to come from somebody else. Normally, we would say that getting higher volumes 
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through a port would be worthwhile because that means better utilisation of the port and that is true, but in the 
current environment, there is almost no chance of getting higher volumes because there is currently no junior 
player with a proposal it can bank at the current iron ore price. That means there is almost no chance of it 
happening. That is not a good thing; it is just a statement of the facts. Nobody in Western Australia is in any 
doubt of the effect of the low iron ore price on our economy. One problem is that there are now no iron ore 
expansions or new mines that we are talking about coming to market. Of course, if the government had sold 
Utah Point three years ago, it would probably have got a billion dollars for it. 

Dr M.D. Nahan: I have heard that bandied around from your side, but given that it was earning a rate of return 
at 3.66 per cent because volumes were low at that time — 
Mr B.S. Wyatt interjected. 
Dr M.D. Nahan: Maybe, but again contracts with Atlas had no need to actually be put through. 
Mr W.J. JOHNSTON: That is right. 
Dr M.D. Nahan: I never heard anybody with evidence to say that it would be anywhere near that value some 
three years ago. 
Mr W.J. JOHNSTON: I have had plenty of people in the industry say that to me. I do not have a pricing model 
or a statistical background to make the examination and I do not know whether the billion-dollar price tag is true 
or not, but clearly if the government had sold at the top of the market, it would have got a better price. The 
Treasurer can ask the people of Port Hedland and Karratha about house prices: did they get a better price for 
their house three years ago or now? 
Mr P.C. Tinley: They got better rents! 
Mr W.J. JOHNSTON: They got better rents than they do now—if they were the asset owner; I am not saying it 
was the purchaser. The figure of 3.66 per cent is interesting, and it is the first time I have heard the government 
specify that. 
Dr M.D. Nahan: I read it out earlier. 
Mr W.J. JOHNSTON: I was not here for the whole of the third reading debate—I apologise. We are currently 
borrowing potentially $39 billion at four per cent. 
Dr M.D. Nahan: The marginal borrowing rate is three per cent. 
Mr W.J. JOHNSTON: There we go; it is even lower than 3.66 per cent. There are a whole lot of arguments 
here about value. If there is more value available in this asset, then the taxpayer has the same right to obtain that 
value as a future purchaser of the asset. That is exactly what the junior players are saying to the government, and 
the government knows it. The junior players are asking whether the government is doing this to get the 
maximum cash out of the asset or for state development. Utah Point bulk handling facility was created to support 
state development. If it is sold under the current proposal, it will in future not be used for that purpose, which is 
why I want to swing over to the question of the regulatory regime. I appreciate, as I said, that the first issue that 
had to be resolved relates to the government’s change to what it was selling, and the opposition welcomes the 
government narrowing that. The second issue related to the regulatory framework. Again, the opposition is very 
pleased the government has changed its position on this. 
At the time of our briefings—I make the point that I was not able to stay for the whole briefing, but for the bit 
I was there and on the advice from Hon Ken Travers and the shadow Treasurer, the member for Victoria Park, 
this was not contradicted when I was not there—the original proposal was that the first time anybody outside the 
bidding process would see the regulatory regime was after the agreement had been made to sell the asset. What 
would happen was that the regulatory regime and the sales document would be tabled at the same time. That 
would have meant that nobody, apart from the proposed purchasers, would have a say about what the regulatory 
framework was going to be. Indeed, even worse than that, the bidders would have been able to see the draft 
regulatory framework as part of the bidding process and then could have said, “If you change these terms of the 
regulation, that will increase the value of the asset to us and therefore we will give you more money.” Apart 
from the people involved in the bidding, and the government and its advisers, nobody else would ever have 
known there was an adjustment to the regulatory framework that increased the value of the asset. Again, I make 
it clear that there is no free money. That would have meant transferring the wealth of the users of the port to the 
purchasers of the port. That is a discussion we can have, but that is what would have occurred. The opposition 
very much welcomes the government’s decision to table the draft regulations for the port access arrangements at 
the same time as it is given to the bidders. That is a great decision and we are very pleased about that. We are 
pleased as well that last night the Treasurer tabled the document called “Key features of the proposed Utah Point 
Bulk Handling Facility regime” because that has obviously increased the amount of information. There is no free 
money. This is the key to the value of the port and it is a conflict between the users and the owners, because the 
tighter the regulations, the better it is for the users and therefore the lower the price for the asset; and the looser 
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the regulations, the higher the value of the asset and therefore the lower the wealth of the users. There is no free 
money in this. 
I want to draw attention to a couple of clauses in the draft framework. Under “General obligations”, so that 
a port owner will be able to provide different terms from a port user, paragraph 2(a) states — 

if the different terms reflect the cost or risk of providing access to the user or potential user which is 
higher than the cost or risk of providing access to other applicants or users; or 

If BHP Billiton is the counterparty, the government can be pretty confident that its bill will be paid, because it is 
an enormous organisation. Of course, if the counterparty is a speculative mining project, then it cannot be sure 
that in 20 years’ time it will still be paying its bills, because we do not know how the project will go. Although 
this is a protection, I draw to members’ attention that there will still be differential pricing based on that risk 
issue, so that when they get into litigation, if they were to — 
Dr M.D. Nahan interjected. 
Mr W.J. JOHNSTON: Slightly—that would be one of the major parts of the argument. Paragraph 4 states — 

If the parties cannot agree terms there is the ability for a party to enter into binding arbitration to 
determine the terms of access other than price. 

What we find all around the country with these access arrangements is that the parties could end up in litigation 
about the litigation. The parties enter binding arbitration, and let us say there is an interim decision about the way 
the arbitration is going to proceed, the unsuccessful party, which is usually the infrastructure owner, litigates the 
decision in the civil courts. Even though they accepted the binding arbitration, they then litigate every single step 
of the binding arbitration. It can take years and years to get out of court. I do not know how we could prevent 
that, because historically that is what has happened all around the country. Indeed, I think one of the first 
decisions of this minister—I do not think it was Hon Peter Collier—was to give a direction to Western Power not 
to litigate the Economic Regulation Authority’s decision about the AA3 status. 
Dr M.D. Nahan: That was actually Hon Peter Collier; it was early on. 
Mr W.J. JOHNSTON: I knew it was in 2012–13. That is the sort of thing that happens—everybody litigates 
this stuff. I do not know how to prevent it; I am just making the point. 
Dr M.D. Nahan: Nor do we necessarily want to prevent it, and that is why we have the courts and other issues. 
Mr W.J. JOHNSTON: Yes; we will get into a discussion of the Bell litigation very soon, I am sure. Then there 
is this question about junior miners and major miners. I appreciate that the Treasurer does not use the term 
“minor miners” and uses “junior miners”, but he does use the term “major miners”. Also, the issue in 
paragraph 6 of the framework is about a miner, explorer or producer seeking access to the terminal and whether 
it is a bona fide application. I understand there might have been some litigation to go to the government with 
Mineralogy about whether its state agreement was a bona fide application. These are really complex matters. 
Dr M.D. Nahan: The real issue in these areas is that there is a risk of capacity hoarding.  
Mr W.J. JOHNSTON: Yes, absolutely. It is very hard to judge these things. I am sure it is the same for the 
Treasurer when they come to him saying, “I have this project, it is all okay. All I need is $100 million of bank 
money.” It is hard to know whether they are serious or not. 
Dr M.D. Nahan: It is getting easier to answer that now. 
Mr W.J. JOHNSTON: Yes, it is. The 23-year-olds in New York are making the decisions for us! 
Mr B.S. Wyatt: It is much quicker. 
Mr W.J. JOHNSTON: Yes. 
It is stated at paragraph 7 — 

… within a 6 month period, which may be extended, or there are no junior miners seeking access then 
the terminal operator may apply to the ERA for approval to negotiate with a non junior miner. 

I assume that a non-junior miner means a major miner! 
Mr B.S. Wyatt: One could only assume. 
Mr W.J. JOHNSTON: Yes, one could only assume. Hopefully, the terminology will be the same in each 
paragraph of the regulations, unlike this draft which has different words in different paragraphs. 
Dr M.D. Nahan: I imagine we will get into some arguments about the reputational risk of being called a junior 
miner! 
Mr W.J. JOHNSTON: The words used are “BHPB, Rio Tinto, FMG, Roy Hill”—being major miners—or 
anybody else the minister says. Unless the minister says they are major, they are miner! 
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Mr B.S. Wyatt: You can define anything. 
Mr W.J. JOHNSTON: This is an opportunity for argument. The port operators will want as many people as 
possible using the port. They will have an incentive to provide access, so that is a pretty fair thing. Whether that 
incentive is any greater for a private owner compared with a government authority is questionable. 
It is stated at paragraph 8 — 

Terminal operator must publish a capacity management policy and has rights to resume capacity where 
a user is not using capacity … 

As the Treasurer said, he does not want to have the capacity tied up by people who are not in operation. These 
are all complex issues. There is a saying that without a rail line and a port, it is just dirt. We want to convert as 
much dirt as we can to exports because that maximises the value of our assets. In the ground, it is our assets—
“our” being the people of Western Australia in the broader sense. An efficiently operating port is absolutely 
critical. 

The problem the Labor Party has is twofold: firstly, it does not think the sale of the port will deliver that; 
secondly, it is not convinced that the government’s plan to sell the asset will produce more than $305 million, 
which is the value of the asset in the books. If it does not produce $305 million, the problem is that the state’s 
balance sheet will go backwards. Rather than having more money to spend, we will have less money. 

MR B.S. WYATT (Victoria Park) [10.33 am]: I rise to make a few comments at the third reading stage of the 
Pilbara Port Assets (Disposal) Bill 2015. The member for Cannington perfectly outlined the opposition’s 
position on this legislation, but I will make some brief comments by way of summary. The Labor Party is 
opposing the Pilbara Port Assets (Disposal) Bill 2015. The member for Cannington finished on a point that 
I would like to start with. As we all know, ports are crucial infrastructure for a state like Western Australia. 
Western Australia is an exporting state. It is particularly reliant on bulk commodities, primarily iron ore. The 
member for Cannington went through a brief history of Utah Point. From memory, it commenced operation in 
about September 2010 after the state government put in $225 million and its users also put in some money. As 
a result, the state’s books carried $305 million. 

Dr M.D. Nahan: It was repaid by the operations. 

Mr B.S. WYATT: Yes. 

Dr M.D. Nahan: It was a $305 million investment. 

Mr B.S. WYATT: Yes, as we discussed last night during some quite interesting debate during consideration in 
detail. Consideration in detail is always fine when the minister is actually interested in the discussion and the 
opposition gets useful information about what is quite a complex thing to do. Selling a port is not an easy thing 
to do. The bill itself is really boilerplate legislation. This bill is unique to Utah Point but it is generally 
boilerplate legislation. As the Treasurer outlined, we will probably see it again when the Fremantle port sale 
legislation is introduced. We also saw some of that in the past in respect of the Perth Market Authority bill and in 
some electricity legislation. Even the bit that is unique to Utah Point has been effectively lifted from some 
New South Wales legislation in respect of—I assume it is Port Melbourne, is it? 

Dr M.D. Nahan: I do not know about Port Melbourne. In New South Wales I think we had — 

Mr B.S. WYATT: It was one of the ports in New South Wales. 

Dr M.D. Nahan: I understand it is also in some of their electricity sales. 

Mr B.S. WYATT: The sale of ports is not unique to Western Australia. State governments are pursuing this all 
over the nation at the moment, as well as governments all over the world. It is not unique at all. During my 
contribution to the second reading debate, I went through some of the comments made by the chairman of the 
Australian Competition and Consumer Commission, Rod Sims. I note those comments are more relevant to 
Fremantle port, which will come before Parliament at some point this year, according to the government’s public 
commentary, than Utah Point. That is why the opposition was so keen to see the pricing and access regime 
starting point before the bidding process began. In my second reading contribution, I made three main points 
about why the opposition will not support this bill. The Treasurer dealt with two of the three—the first one being 
the timing. The Treasurer cannot deal with that; it is coming on now, and the iron ore price is where it is. The 
second point was that during the briefing it was made very clear to the opposition that we would only see, and 
the public would only see, the access and pricing regime once the contracts had been executed and tabled in 
Parliament. That was a problem for the opposition. From an exchange between me, the member for Cannington 
and the advisers, I understand that meant the access and pricing regime could have been part of negotiation with 
the bidders. We end up potentially in the situation that Mr Sims was worried about—the government of the day 
is keen to maximise its price by effectively bidding down the access and pricing regime to the detriment of the 
broader economy. Mr Sims pointed out that that effectively imposes a tax on future taxpayers because it is not 
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maximising the efficiency of the economy by whatever conditions are being imposed, or whatever rights are 
being granted to the purchaser, through the access and pricing regime. I am very pleased, and it is actually very 
important not just for people in this place but also outside observers of port sales, that we know what the starting 
point on the access and pricing regime will be. 

Last night, the Treasurer tabled a two-page document titled “Key features of the proposed Utah Point Bulk 
Handling Facility regime”, which outlines the principles. In due course we will have the draft regime. My 
understanding is that will be tabled once the official bidding process starts. I will briefly go through the 
document. The Treasurer went through a lot of this in his response to the second reading. I will not read it all 
out; it is on the record. I want to make a couple of points. The member for Cannington has already outlined the 
general obligations. I want to go into the access and pricing arrangements. Before I go through this, the starting 
point for both access and pricing is effectively the current contract. There are contracts in place that dictate price 
and access. From memory, those contracts expire from 2020. From my exchange with the Treasurer last night, 
the regime will be in place as soon as there is capacity. 

Dr M.D. Nahan: The real risk is in what we do if some of the current contractees fall off. 

Mr B.S. WYATT: Which may mean capacity is in play. 

Dr M.D. Nahan: Yes, that is right. 

Mr B.S. WYATT: The regime will have to be resolved by the contract. The Economic Regulation Authority 
will then get around to setting up the official regime. Just quickly: the access regime is that the terminal operator 
must establish, on its website, information about how access is sought. There is a binding arbitration process if 
the terms cannot be agreed. This is important, regardless of how “junior” is defined: the terminal operator may 
only initially negotiate with junior miners for capacity at the terminal. I made the point during the second reading 
debate that it is effectively defined by “who is not a ‘junior’”. The Treasurer made the point that BHP Billiton, 
Rio Tinto, Fortescue Metals Group, Roy Hill and any other entity specified by the minister are not juniors. It is 
definition by what is not. There is a first-come, first-served basis when there is more than one junior, subject to 
bona fides of course. Then there is a six-month period during which agreement must be reached effectively; if 
not, an application can be made to the Economic Regulation Authority to make that decision and grant approval 
accordingly. There is a use-it-or-lose-it principle, as I outlined in my second reading contribution, and then 
a series of disclosures, if you like, of annual reports that the ERA will undertake. I went through some of the 
principles of pricing during my second reading contribution, but effectively there is a price monitoring regime 
and, as has been pointed out, current port prices—that is, before any discount is applied—will be the initial 
baseline. I think that has been put in there to emphasise that the current discounts in place that expire on 30 June 
this year are being taken into consideration for the baseline pricing arrangements that will then take over that. 
I am very pleased that there has been good disclosure by the government in this regard. I am pleased that we will 
have that starting point.  

The third point that outlined my objections to the Pilbara Port Assets (Disposal) Bill was the definition, which 
the government sought to correct, of “Utah Point”. The legislation as it was originally drafted before we dealt 
with the amendments last night did not define Utah Point. What it effectively did was give the Pilbara Ports 
Authority the authority to sell anything owned by the Pilbara Ports Authority without coming back to the 
Parliament. As the member for Cockburn pointed out, the Pilbara Ports Authority is a growing beast and we did 
not think that it was appropriate to give the authority carte blanche to sell assets that are so important to 
Western Australia’s economic growth and prosperity without parliamentary scrutiny. The legislation now defines 
Utah Point not only in the definition at clause 3, but also by way of attaching it to a map in schedule 1 of the 
legislation. That is a good outcome. I think any member would agree that 10 years from now when none of us 
are here, we want Parliament debating these issues as opposed to it simply going ahead on its own motion.  

Another point I want to reflect on is the 50-year lease period which is, of course, really just an aspiration of 
government at this point. The authority in the legislation is a 99-year lease, not a 50-year lease, which would 
allow the circumstances of, say, a 50-year lease plus a 49-year extension period if that is indeed what the 
government chooses to do. The Treasurer said 50 years is in the government’s soundings of the market and that 
it seems to be what people are looking at for a lease period for this asset, but if they want 51 years or 52 years, 
the government will not object to that. Indeed, it may go down the path of a 50-year plus a significant renewal 
period if the price is right. The bidders can indeed bid out the lease period from 50 years up to 99 years. I want to 
make it clear that even though 50 years is what the government is saying, the legislation provides for 
significantly more than that.  

The final point that the Treasurer cannot deal with is the timing of the sale. I fleshed this out during my 
second reading contribution and the member for Cannington fleshed it out a minute ago in his third reading 
contribution. The time to sell an asset that is reliant on iron ore for its revenue source is not now—and that is 
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fundamentally why the Labor Party will be opposing this legislation. People know that I have a fairly open view 
about government-owned assets. I am more relaxed about government intervention or non-intervention than 
many other members of Parliament. But I am not relaxed about government not getting an adequate return on an 
asset it chooses to sell, and that is what we on this side of the chamber are worried about with Utah Point. 
Ultimately, we will see. The Treasurer made the point last night that $145 million worth of debt is attached to the 
asset, which will have to be settled upon sale. We will be closely watching the sale price. There was an exchange 
between the member for Cannington and the Treasurer about a billion-dollar figure. I am in a similar position as 
the member for Cannington. I have read the figure in the media —  

Dr M.D. Nahan: I’ve heard we’re going to get $6 billion.  

Mr B.S. WYATT: If you get $6 billion, I will be very impressed.  

Dr M.D. Nahan: So will I! 

Mr B.S. WYATT: I find it very, very hard to mount a cogent argument as to why $6 billion is not a fair return 
for Utah Point. But I do not know; there are people smarter than me apparently who will work out how much 
Utah Point is worth.  

I listened with interest to what the member for Cannington said about risk and wealth transfer. Ultimately, there 
is a reason that the users of the port are not comfortable with selling the port because they see its potential. 
I noted the comments of David Flanagan in the media about the impact on his company if the government sells it 
for $1 billion and wants a five per cent rate of return.  
Dr M.D. Nahan: But member, if people think it was worth $1 billion three years ago, wouldn’t that have 
impacted him some time back if we had sold it for money?  
Mr B.S. WYATT: Presumably.  
We will oppose this, it will pass through Parliament; we will oppose it in the upper house, it will pass through 
Parliament. How the relationship between the new owner and those clients work out will be a matter for the 
access and pricing regime going forward. It will be interesting to see who the users of the port are two years 
from now—very, very interesting.  
Dr M.D. Nahan: Hopefully, the same ones.  
Mr B.S. WYATT: Hopefully, it is.  
Mr P.C. Tinley interjected. 
Mr B.S. WYATT: That is right. The member for Willagee made the most appropriate interjection when he said 
that ultimately the stock exchange will dictate things along the way. We will see.  
Dr M.D. Nahan: And the commodity gods. 
Mr B.S. WYATT: Yes, and I dare say the stock price of these companies and the commodity price have a very 
close correlation. When we look at the debate about Utah Point in 2007 and what it was designed to achieve and 
has achieved, I think we would all agree that it has achieved that state development outcome. I think 
Alannah MacTiernan was the state development minister; it may have been Alan Carpenter. Either way, the state 
development minister had carriage of it during the Labor government even though it is the Treasurer who is 
selling it which, I assume, is due to the general privatisation process. It was a state development initiative that 
certainly worked. It gave the juniors access to an exporting facility that they otherwise could not get access to. 
The member for Cannington outlined the fact that they did not have the balance to do it themselves without the 
intermediary that would have been required. Indeed, in this case the government was the intermediary; we 
borrowed, we built it and it has had a good outcome for state development in Western Australia because we have 
had iron ore exported that otherwise would not have been exported to allow us to exploit our resource base in 
Western Australia. It has been a good state development outcome, and I hope it continues successfully on that 
path post-sale.  
The final point that I want to make is to revisit the process. The boilerplate effectively will pass in this 
legislation. The final details of the sale will be tabled in the Parliament in the contracts with the seller. The 
Treasurer has made the point that Treasury has had about a dozen interviews or phone calls—they are not 
expressions of interest as such but at least a dozen inquiries—about the sale.  
Dr M.D. Nahan: They have been significant inquiries. 
Mr B.S. WYATT: Yes, significant inquiries about the sale. How many proceed to the bidding process we will 
find out, I dare say, in the post-bidding process and we will learn whether there are significant numbers of 
bidders to create a competitive tension to maximise the value for the state. Ultimately, the member for 
Cannington has gone through the Perth Market Authority issue. I am very keen to see what the return is in light 
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of the current debt and the carrying value of Utah Point on the books. I am very pleased that despite our 
opposition and continued opposition, the government will indeed table both at the beginning and at the end the 
pricing and access regime so that we can see whether there has been any bidding off on the access and pricing 
regime to the detriment of the economy of WA. We will be very concerned if that indeed takes place.  
With those remarks, I just want to conclude how I started my debate on this and that is with the 
Marapikurrinya Yintha, the body of water that is the Port Hedland port, a very significant site to Aboriginal 
people. I make the point that the Pilbara Ports Authority has gone to great lengths to ensure that it has a good 
relationship with traditional owners, despite the best efforts of the Department of Aboriginal Affairs to inveigle 
itself into that relationship and create tensions due to its, as we now know, illegal misinterpretation of section 5 
of the Aboriginal Heritage Act 1972, as found by the Supreme Court. It is a very significant site for the 
Kariyarra people up there, and something that should always be recognised when we debate legislation such as 
this that has an impact on what has been a significant Aboriginal heritage site over aeons. 
MR P.C. TINLEY (Willagee) [10.51 am]: I have been on the periphery of this debate and a part-time attender, 
so the length and detail of my remarks will reflect that. I have no intention of delaying the house any longer than 
is absolutely necessary to bring to the record my particular concerns about the Pilbara Port Assets (Disposal) 
Bill 2015 and pick up on one of the points that the member for Victoria Park made during his contribution to the 
third reading debate. What we are passing, which this side of the house certainly opposes for the one good reason 
that the member for Victoria Park outlined, is a bill—a shell—that allows the passage of the sale. It is an 
enabling piece of legislation rather than a decisive piece of legislation for the disposal of the asset. The reason 
I raise that is that although a significant amount of detail was brought into the house by the Treasurer, relative to 
other detail we have had in the past, there are still some significant issues. The member for Cannington and the 
member for Victoria Park highlighted these issues about how the sale will proceed and, more importantly, how 
the operation of the asset will continue into the future to ensure that it supports the original intention of the 
establishment of the Utah Point bulk handling facility; that is, to support the junior miners or the non-major 
miners. We will see, as we all go spinning in circles, what that definition is. There has been enough said about 
that. 

The principal area I want to focus on is some of that detail. I have a personal bias towards the premise or 
proposition that governments, particularly the government of Western Australia of persuasions of all sides 
through the post–Second World War history of the state, have been notoriously bad at privatisation or contract 
management—call it what you want. The insertion of a profit motive in the delivery of public good, in my 
experience and investigation, has been one that has been poor or patchy at best. There have been a few 
exceptions in which it has worked particularly well through the goodwill of the proponents and the government, 
but in some cases it has worked poorly. One of those cases is, of course, the grain freight rail network, which 
was sold to a private equity bank. It was squeezed, separated and then milked so that below rail and above rail 
were separated into two different assets and spun off for the single purpose of leveraging value out of the assets. 

The ACTING SPEAKER (Mr I.M. Britza): Member, you need to keep on the third reading. I am trying to 
hear where your argument is going, but I am just letting you know that. 

Mr P.C. TINLEY: The point is that it is in relation to privatisation—call it what you want; the sale of an asset—
and has particular relevance because it provides a historical example of where it can go wrong. I think it is 
directly related to this bill, but I will take your advice. The sale of an asset such as the grain freight rail network 
has direct relevance to the propriety of the sale of this particular fixed asset in order to achieve the best possible 
public good. 

Dr M.D. Nahan: Mr Acting Speaker, I would like to hear his views on this issue. 

The ACTING SPEAKER: Okay. 

Mr P.C. TINLEY: Those assets were separated and they were sold and put in the hands of, as the member for 
Cannington said, a very junior inexperienced person from a long distance away, to actually make some of those 
things. That is not a criticism of Brookfield Multiplex. 

Dr M.D. Nahan: It is just Brookfield. 

Mr P.C. TINLEY: Thank you. Brookfield has specifically done what it needs to do in order to deliver value to 
its shareholders. We should not be surprised by that, it is a known known; it is very constant. The same thing 
will happen with the disposal of this asset as we are now inserting a profit motive for the purposes of achieving 
a good to an industry sector that has been, as we have seen recently with the commodity prices, significantly 
hammered. 

I would also like to make the point that when we talk about pricing for this particular sale, there are cost imposts 
and a whole lot of attention paid by every operator to their cost base. It is an obvious part of the commodity 
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cycle. People are shedding jobs all over the place. They are pulling back great bodies of work and we are getting 
them repriced at significant discounts in order to achieve them. That is all fine; that is just the market doing what 
the market does. People who are supporters of a market-based economy would absolutely understand that. The 
cost of shipping is being looked at everywhere and our relative competitors to the global shipping market are 
declining because of a whole bunch of technologies that are coming in and the scale that has been driven, 
particularly in the commodity of iron ore. I refer directly to things like the valemax carriers, which are 
270 000-tonne carriers that can now bring Brazilian iron ore to southern China at a cost differential of less than 
$5 to what we can ship it there for; the cost differential used to be $21, which made it prohibitive. These are 
some of the features that will feed into the pricing regime that has been outlined in this bill. 

The member for Cannington, in his rather detailed contribution to the second reading debate, alerted us to 
something that is worth ensuring we circle back on it. A potential buyer of this asset would be particularly 
concerned about the entire regulatory regime and things that could actually reach out and bite them, or certainly 
inhibit their profit. Section 26(1) of the Port Authorities Act 1999 outlines that port property can be taken back 
by the Crown. It states — 

For the purposes of this Act, the Governor may by order withdraw any vested real or personal property, 
or any property referred to in section 25(2)(a), — 

A previous section — 

from a port authority and vest or revest that property in the Crown. 

If the Treasurer referred to this in his second reading reply, I apologise because I was not here for that; I was at 
the Balai Bahasa. Therefore, if the Treasurer could make a reference to that provision, I think that would be 
helpful. The way I understand it, the Port Authorities Act 1999 in relation to this legislation is the superior act 
and therefore would have, in my estimation, a material effect on the risk profile of the purchase of this asset. We 
are selling a lease; we are not selling a freehold. This goes back to property ownership. If the lease area that is 
being sold is the asset and the land that presents part of that lease or the sale of it still belongs to the Crown 
through the port authority, section 26 of the Port Authorities Act 1999 would be a very relevant section that any 
potential purchaser would want to consider. In due reference, that was not my work; our shadow spokesperson 
for ports has a forensic eye for these things and we are blessed in this house to have somebody of that calibre in 
here to reach back and look at that sort of stuff and inform the sale process that is being considered.  

The other point I would like to make relates to the access pricing regime. The Treasurer should be congratulated 
for attempting to bring to this passage of legislation a level of detail that we have yet to see from this 
government. In fact, the Treasurer stands out as a beacon of transparency for the government. It is a very low 
light at the moment, though! I accept that this is an initial thing and that the government will bring more fulsome 
arrangements to the house in due course. The Treasurer refers in paragraph 12 to the initial pricing regime, 
particularly in subparagraph (b) which specifies the standard against which the regulator intends to monitor 
pricing levels. That is an essential piece of detail because that framework, that standard, will be essential for any 
future junior miner who might want to get across the port to understand certainty around pricing in relation to 
how it might proceed with its proposal.  

This legislation, like any other legislation, will have unintended consequences; there is no question about that. It 
might happen in five years or it might happen in 10 or 20 years. The unintended consequences, to the best ability 
of this Parliament, should be at least either seen or be allowed for in the flexibility of the legislation. So far at 
this initial point there appears to be enough flexibility in this legislation, but the pricing regime and, more 
importantly, how the regulator will go about its business of setting the pricing regime and then dealing with the 
proponent is fundamentally important. I refer again to the responsibility of the ERA for price regulation for the 
third tier grain freight rail. It is in the unfortunate situation in which the guidance is a floor price and ceiling 
price, and the two prices are so vast as to make it unworkable for anyone to come to a negotiated settlement. As 
described by the ERA, the ceiling price is full asset replacement, which is diabolically difficult. I do not suspect 
that that will be the case in this legislation because the Treasurer and others in the government have personal 
experience with the operation of the ERA when they have seen this go through on those matters and the 
government will be forewarned about accepting a model or pricing regime. Something like that would be 
diabolical.  

The regulator would also have to contemplate a change of use. This is something the minister responsible for this 
legislation works to. The pricing regime so far does not refer to a change in use. It refers to miners and junior 
miners, but there is no reference to a circumstance in the future in which there is an Anketell and an excess 
capacity, and the owner is looking for an alternative revenue stream and whether it can recast the berth to do 
other things. The members for Cannington and Victoria Park talked about potential live export or some other 
commodity. The pricing regime only contemplates the idea of iron ore being used at this berth. I think—I will be 
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happily corrected—that the entire bill we are debating is really centred around bulk handling; it is a bulk 
handling facility. 

Dr M.D. Nahan: That is the title. 

Mr P.C. TINLEY: That is the actual title. The purpose of Utah Point is bulk handling. That is fine, but as I said, 
we need to contemplate the situation in the future—probably none of us will be in this place then—in which the 
owners of the asset are looking for an alternative revenue stream that is not a bulk operation. It is a ship berth; 
a ship can pull up and things can be loaded on and off. From my reading of the bill, the pricing regime does not 
explicitly contemplate anything other than bulk goods. I think that is a flaw; there is a problem there. Either by 
regulation it should be allowed to be adjusted to accommodate an alternative commodity going across the port. 
We have not seen the regulations, but when we do it might be something we can look for there, or it might be 
something the government wants to consider as this bill moves from this house to the next.  

The opposition raised in detail the other infrastructure coming across the leased site. The BHP conveyer belt is 
referred to in detail. It is important as we get further into the sale of this asset that the detail around how that will 
be handled in the lease area is clear, as it is fundamentally important. I thank the Treasurer for the amendment to 
put more clarity around the matter. Enough has been said about that; that this will not be the wholesale freedom 
to sell every and any asset held by the Pilbara Port Authority, but specifically to Utah Point. We are furnished 
with schedule 1, which is the area involved. A whole lot of detail is missing from this that would hopefully be 
wrapped up; as the member for Cannington said, things such as car parks and buildings and other infrastructure 
that might be needed. Coming back to the point in relation to the BHP conveyer belt that runs over and uses the 
land, how will that be treated? I am sure there should have been representations by BHP in this whole process at 
some point about their easement. Is it going to be exclusively an easement, and all that has legally contained 
within it, or will there be some other special purpose or definition for the purposes of dealing with it? This also 
comes back to the process of dispute resolution. What if BHP needs access to that at times that are not 
convenient for the port user? What if BHP wants to do capital works on that, that are not convenient to the user? 
What if it wants to expand it, put a second return on it? If it wants to make a capital improvement on its asset, 
where is the dispute resolution mechanism and the authority to make that work and not dilute profit for the 
operator?  
I would like to finish on a point about value in return. We have been told that the carry value of this is about 
$300 million. In 2010 when it was finally completed there was a general view that it would not have been built if 
it was not public money that was put into it. That has been evidenced in the nature of the legislation to ensure 
that it continues as a facility for the minor or junior operators, or new operators. The particular concern about 
that is that return for money needs to be expressly understood. Are we selling this asset genuinely to write down 
debt, or are we selling this asset because it is not the place for government to operate and we need to transfer that 
to a more agile, privately-run, profit-motivated participant for the purposes of continuing on the good? If it is 
carrying a debt of $145 million already that needs to be run down, it would be interesting in the pricing regime to 
understand how the potential buyers might look at it. It is a price multiple, because typical large infrastructure 
like this could look at it as 11-times multiple to determine the value. However, the reality is that there are a lot of 
things around this that will dilute this, not the least of which is risk and return.  
It comes back to the single point, on which I will finish: this asset is being sold at the wrong time. If this asset 
was sold in 2012 or 2013 there would be no question in anybody’s mind that we would have got a higher price 
for it. On that basis alone, we are going to watch very closely the return that the government will get from the 
sale of this asset. It will write off the $145 million debt in the process and hopefully make some contribution to 
the debt carried by the state generally, if the purpose of the sale is to ensure that the taxpayers of 
Western Australia get a fair value. 
DR M.D. NAHAN (Riverton — Treasurer) [11.09 am] — in reply: I thank members opposite for their 
contributions to the debate on the Pilbara Port Assets (Disposal) Bill 2015. I will try to address some of the 
issues raised by members opposite, but not at length because I have gone through most of these issues. The 
proposal to sell the Utah Point bulk handling facility at the port of Port Hedland was first announced in the 
2014 budget. It was clearly identified as a sale exclusively of the Utah bulk handling facility. It is a multi-user 
port that was built by the state and came into operation in, I believe, 2010–11. That was the starting point. Our 
focus was always going to be on that bulk handling facility. Almost 18 months later, we are going through this 
process. 
We have in this state template legislation that has been used for almost 20 years in the process of the disposal of 
assets or, indeed, the major restructuring of assets. It was used in the disaggregation of Western Power. Although 
assets were not sold in that process, it was a major restructure of a large government-owned entity. Usually, it 
has been applied to all of business. This was not all of business from the start; it was the Utah bulk handling 
facility, which is a small part of the port of Port Hedland’s business. 
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I will go into a little bit about the port of Port Hedland. It is by far the largest, by value and volume, bulk port in 
the world. It is all about iron ore, but some other things go in and out of there; there have been some 
considerations for cattle and fuel and maybe something else, such as general cargo. It has 19 wharves, of which 
15 are privately owned. Most of them were privately built at the start. Our history of iron ore shows that, unlike 
in Queensland, the proponent built the port and rail access, not the state. It goes back to the development of the 
iron ore industry in Western Australia. There were some major players there. During the period of building this 
facility, we had some new majors spring up, with Roy Hill more recently and Fortescue Metals Group, which 
started production in May 2008, if my memory serves me correctly. We built this multi-user facility during 
a period of rather large growth in our largest industry—soon to be our second largest. That is the context of it. 
Members opposite asked whether this facility would have been built without government involvement. I think 
they are right; no, it would not have. The reason for that is that it is a multi-user facility and none of the junior 
miners, which were very junior at the time of the construction, had the balance sheets. We also had to put it in 
the context of agreement acts with the majors, particularly BHP Billiton, which has facilities on both sides of it, 
underneath it and over it. That was hard. Those agreements are between BHP and the state, so only the state 
could build this facility. Without this facility, I do not think we would have got the iron ore miners to spring up 
and flourish; indeed, they are still flourishing. Last year, 19 million tonnes were moved through the facility, even 
though each of the miners had some troubles because of the collapse in iron ore prices. It is heavily used to this 
date. 
The member for Cannington is right; it was a major and successful step in the economic development of 
a section of the iron ore mining industry, but there is a challenge going forward. The question is: do we still need 
to own it? It has been built, it is in good nick and it is heavily used. It is servicing the junior miners, which have 
contracts for quite a long period. There are some issues about how long they will be there, but that is for the 
market to determine. My view is that we do not need to own it. There is an issue of risk, which I will deal with. 
We do not need to own this asset anymore. We needed it built and we needed to bed it down. Only we could 
have done it. We invested in the vicinity of $305 million, although not all of that was from the state; part of that 
came from the proponents, but we have paid it back. It is not huge but it is part of the stock of debt that we own. 
It is used well. We looked at asset sales. Do we need to own this? No. Do we want to sell the whole port? 
Absolutely not, but that is what the template legislation does. As I have indicated during the debate, we looked 
quite widely. We asked our advisers from the Office of Strategic Projects how we would define this issue and 
what else it would include. We have not gone out to the markets very extensively; we did this through our own 
powers. We always wanted to confine it to the multi-user bulk handling port at Utah Point designed for the 
juniors, recognising, however, that the juniors might not be the major users in the future, so we had to prepare 
for that. 

Another issue that members opposite raised quite validly—I raised it myself and I am in the process of 
addressing it—was how access and pricing would be controlled. It is a major issue that has been inadequately 
addressed in other asset sales, particularly the sale of ports on the eastern seaboard. We have worked on that 
constantly, looked at what other states have done, talked with the Australian Competition and Consumer 
Commission, looked around the world and watched the shenanigans going on at the port of Melbourne right 
now. We are dealing with the junior miners that are under some kind of stress in the market now, because they 
deserve to know what is going on. 

We have worked at defining the asset quite narrowly. There is another dimension to this that the parliamentary 
draftsmen struggled with. As the member for Willagee said, there are two conveyor belts going over this asset 
that are BHP’s and underneath there is another tunnel that ships ore that is BHP’s. In defining something on 
a map, it has to be done in two dimensions, but we have to deal in three dimensions. To be honest, the 
parliamentary draftsmen really struggled with that. We had debates for some time about how to do it, but I think 
they have come up with a practical solution that satisfies the needs of defining this asset to Utah. Looking down 
from space, BHP’s conveyor belt intersects with another conveyor belt bulk handling facility. That handling 
facility cannot be included, because we do not want to include BHP’s, so we had to do that through another 
mechanism that allows us to define associated assets. Including that facility may include the car park, although 
the car park is used by a large number of people, including fishermen, who park their boats and trailers there. We 
have got around the definitional problems, and that was not easy. It has not been an issue in other asset sales 
because we dealt with the whole business. 

Members opposite quite rightly argued that we were going to put this access and pricing regime in the 
regulations. It needs to be there because if an issue comes up that needs to be resolved, there needs to be 
a process in place, but if it was all embedded in the regulations, it would take forever to get through this house. 
Therefore, it needed to be in the regulations. However, we need to have visibility of it. We have outlined the 
principles of the regulations. We will have draft regulations, which will be provided to the serious bidders at the 
data room. The draft regulations will be provided to Parliament at the same time as they are provided to the data 
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room. As I have indicated, the regulations will be finalised in this house and will be embedded in the contract, so 
that is a double-check. Members in this house and others will be able to compare the draft with the final 
regulations. The member for Cannington said that the regulations impact on the value of property. Of course. 
Market processes might allow that but that is true and, therefore, we see whether there is any alteration to the 
draft regulation. We can be held accountable for them whether they are positive or negative. I agreed to table the 
contract with the successful bidder in full, without redaction. That is what we should do generally with these 
types of arrangements. 

I would like to emphasise a couple of issues that were missed. The important part of this pricing regime is that 
the Economic Regulation Authority will be the regulator. It has strong powers to force arbitration, without which 
it has been a problem, and set the boundaries for price. The pricing regime is the starting point today, recognised 
in existing contracts. It might go on for five, six, seven or maybe 10 years, but new players might come in with 
new contracts, so if capacity becomes available, we have to prepare for this pricing regime to come on. 
Importantly, the ERA can look at the pricing regime and if it believes it is not suitable, it can advise the minister, 
and the minister will have full power to change the pricing regime. That is one of the problems we have with rail 
access. As the member for Willagee said, the starting point for arbitration debate is so wide that it cannot be 
narrowed and that is one reason there has not been an arbitrated settlement. The minister has the power to change 
the pricing regime. That is important. We will take that principle into the negotiations with the sale assets so the 
buyers know it up-front. 

The Labor Party is opposing the bill for, it said, three reasons. The member for Victoria Park gave the reasons as 
the timing regime and definition. We have dealt with two of those. Let us talk about the timing. If we had sold 
this earlier, yes, the price would have been high. We first announced it in, I think, August 2014, when the price 
was quite high. 

Mr B.S. Wyatt: Yes, in the budget. 

Dr M.D. NAHAN: Yes, in the budget. It was quite high at that time—much higher than it is now. I was not the 
Treasurer, and when I took on the role it plummeted. 
Mr B.S. Wyatt: Is there a link? 
Dr M.D. NAHAN: I do not know. I feel as though there is sometimes. 
Mr W.J. Johnston: The price has fallen every day you have been the minister! 
Dr M.D. NAHAN: No; it went up this week, but we digress. 
We might have got a higher price for it but the owner would have tried to get a rate of return on that higher price 
and charge the junior miners, so we need to offset that. It took quite a few years to bed down the throughput, to 
get the miners up and ready and investing. It took three or four years to get to full capacity. If we sold it under 
capacity and the buyers paid a large amount of money for it, that facility might not be as effective as it is now, 
but those are hypotheticals. 
We will go to the market. We disclosed how much was paid for the asset, what the residual debt is and what the 
rate of return is. We will go to the market and see what price we get. Will it be as high as it was three years ago? 
I do not know. The evidence I have seen has been mainly throughput and people have a great deal of confidence 
that iron ore will be a major throughput at Port Hedland into the future. I do not think there is any doubt about 
that. I do not know whether any bulk material will go through this port, but given its size, the richness and low 
cost of iron ore, I think it will be an iron ore port for a very long time. It will be the overwhelmingly dominant 
resource there, just as coal is at Newcastle. It is being sold primarily as a bulk handling iron ore port. I am sure 
all the bidders will have iron ore overwhelmingly on their mind. The iron ore market might fall apart but that is, 
of course, the risk they take. 
Mr W.J. Johnston: It is our risk too. 
Dr M.D. NAHAN: Yes. If something like that happens, I do not think the minor miners will be around. 
Mr W.J. Johnston: With respect, minister, the point of course is that if it is also about state development, it is in 
the interests of Western Australia. The Premier makes the point a hundred times a day that the juniors survive. 
Whether selling the facility is the best way to ensure the juniors survive is the question rather than what the value 
is. 
Dr M.D. NAHAN: Someone will buy that facility; we will sell it to them and we will get a mark-up on the 
amount we paid for it. There is risk to the junior miners. As the member for Cannington said, they are different 
beasts from BHP—I have seen BHP’s results recently!—and those guys make changes to things very quickly. 
What are the benefits of this being in private versus public hands? There are a number of benefits. One is that it 
needed to be public just as the Perth Market Authority did. It needed to be built by the state and bedded down as 
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an operating facility. We accept that. Do we need to own it now, and what are the pros and cons? The pros are 
that we can take the asset value and use it somewhere else. I firmly believe that we needed to do that and that the 
value of the asset capital is best used elsewhere. Second, will we have issues around access and pricing? We 
have those now with the port of Port Hedland. Those risk issues are the same and they are complicated. As the 
member for Cannington outlined in detail, they are real. Do we have an access and pricing regime that will deal 
with those fairly, openly and transparently and that will not allow a purchaser to exploit the monopoly position? 
I think we will have those. I might add that sometimes some of the users, the port of Port Hedland, and 
particularly the port of Geraldton, have been accusing us of doing exactly that. Sometimes governments tend to 
err on the side of profit as opposed to export facilitation. Sometimes it is better for government to sit back and 
determine the regulatory regime rather than own and run the asset. Those are legitimate debates. The Labor Party 
as a whole—let us say it is a broad camp—has many views on privatisation, as the member for Cannington said. 
Indeed, the Minister for Planning and Infrastructure proposed a private port at Oakajee, whereas the Premier 
argued strongly — 
Mr B.S. Wyatt: The former minister. 
Dr M.D. NAHAN: Yes. I never thought that would fly. I am not against this sort of stuff. Some sections of the 
Labor Party have no ideological objections to privatisation. I refer to the Victorian Treasurer, Tim Pallas—
I think he comes from the left of the party. 
Mr B.S. Wyatt interjected. 
Dr M.D. NAHAN: He is strongly in favour of asset sales and privatisation. 
Mr W.J. Johnston interjected. 
Dr M.D. NAHAN: Yes, whatever. I know he is a union man. Others blindly go ahead, but in this case the policy 
stance of members opposite is that they are not totally against privatisation or private ownership of a port. 
BHP Billiton, Rio Tinto and Fortescue Metals Group have those facilities and, of course, Oakajee was a big 
greenfield project involving some risky markets, to say the least, and a multiple of providers. 

The real issue is: do we have an access and pricing regime that will be fairly determined, that stops the owners 
from exercising monopoly power and allows fair access with priority to minor miners and, if they fall off, other 
ones coming on? I think we are evolving one very effectively. In this case, it is better that we build it, bed it 
down, sell it and regulate it. The pricing regime we are developing is a major step and is completely transparent. 
As occurred with PMA, we are selling this asset, embedded in regulations, in the expectation that it will continue 
to be a multi-user facility for the minor miners as long as they are around. We could have got the asset value and 
the books of the Perth Market Authority’s business by dispersing the market and selling it as industrial land for 
the highest value. That was never the intended purpose. We always intended to sell it as an operating business, 
and right from the start I highlighted that the Perth Market Authority’s sale was not as much about the price of 
the asset—although it was important; there are always multiple objectives—as having a future for the 
Perth Market Authority that we could get business from and own. That would put more capital into the PMA 
than the state has historically, or is currently willing or able to, put into it. That is what has happened. 

Again, I want to emphasise an important difference that has not been adequately picked up here: the powers of 
the regulator and powers of the minister are quite strong in this regulatory regime. We also have the powers to 
fix that if it does not work and if the regulator identifies fundamental flaws. That is unique to this regulation. 

The member for Willagee indicated a couple of things. There was a long debate and he is right; the 
Port Authorities Act allows the state to take land or assets away from the port. That is necessary. For instance, 
a port may have surplus land that was provided to it that it no longer needs so it can give it to, let us say, 
LandCorp or someone else. That provision exists without compensation. That is not surprising; the state owns 
the Pilbara Ports Authority. There are clauses in this legislation that protect that provision through this sale. We 
dealt with that yesterday. I do not understand the whole legal process involved in it; I read it out. We recognised 
and dealt with that aspect that the member for Willagee raised. I think it was section 26 of the Port Authorities 
Act. We have retained those issues in the legislation. 

We will see what the price comes to. Members opposite said that they would monitor it very closely; I can assure 
them that I will too. We expect the transaction to take place in the third quarter of this calendar year. As 
I indicated, I asked and was told by Mr Mann, who is running the project, that about 12 groups expressed 
significant interest. I was told that there is still significant interest because bidders consider having a multi-user 
port in the port of Port Hedland as a good asset and they will be looking to the long-term. I was watching TV 
yesterday when Fortescue Metals Group declared a profit. Nev Power said that his operating costs are down to 
$15 per tonne. That does not include debt repayment, but it is a precipitous drop in his cost of operations—huge. 

Mr P.C. Tinley: It was at the debt they’re carrying. 

 [13] 



Extract from Hansard 
[ASSEMBLY — Thursday, 25 February 2016] 

 p882b-896a 
Mr John Day; Mr Bill Johnston; Mr Ben Wyatt; Mr Peter Tinley; Dr Mike Nahan 

Dr M.D. NAHAN: I have looked at the data and his operating costs are so low that, at today’s prices, he is 
making a profit. Two years ago, he would not have been. Miners have really dropped their costs. They have gone 
down their cost chains and really driven them down. I was told by a senior Fortescue executive that it has 
improved its productivity by over 37 per cent in the last 18 months. That is phenomenal. I recently went up to 
China and, over the last 12 months, Western Australia’s market share to Chinese ore has gone from 55 per cent 
to 65 per cent. We are gaining market share there. 

Mr W.J. Johnston: The seaborne supply? 

Dr M.D. NAHAN: Seaborne, yes. We are also seeing reductions in Chinese domestic ore prices; the private 
stuff went out of the market almost right away. Driven by Beijing, we are now seeing reductions in Chinese 
domestic production, particularly from companies owned by provinces. We are finally seeing that as the data 
comes through. The Beijing government has also decided to strictly enforce a reduction of 100 million tonnes of 
steel production, for a variety of reasons. 

Even though we are not making the super enormous profits we did before, I see the future of our iron ore 
industry in the facility of this port as being extremely positive. 

Mr W.J. Johnston: Put the prices up then. 

Dr M.D. NAHAN: The prices of what—iron ore? 

Mr W.J. Johnston: For stevedoring. 

Dr M.D. NAHAN: That is for other people to negotiate; I am involved in the sale process. 

I thank everybody. I think it was a very good debate on an important and very complex issue. It goes to an issue 
that has a recurring theme: when does the state need to continue to own the asset or not? When it sells the asset, 
can it adequately change its role from an owner and operator to a regulator? When it owns an asset, it owns, 
operates and regulates it, and that can lead to confusion. I also want to emphasise that the port of Port Hedland’s 
myriad functions that are expanding are continuing to operate. We are not changing that at all. I commend the 
bill to the house. 

Division 

Question put and a division taken, the Acting Speaker (Mr P. Abetz) casting his vote with the ayes, with the 
following result —  

Ayes (32) 

Mr P. Abetz Ms M.J. Davies Dr G.G. Jacobs Dr M.D. Nahan 
Mr F.A. Alban Mr J.H.D. Day Mr S.K. L’Estrange Mr D.C. Nalder 
Mr C.J. Barnett Mr J.M. Francis Mr R.S. Love Mr J. Norberger 
Mr I.C. Blayney Mr B.J. Grylls Mr J.E. McGrath Mr D.T. Redman 
Mr I.M. Britza Dr K.D. Hames Ms L. Mettam Mr A.J. Simpson 
Mr G.M. Castrilli Mrs L.M. Harvey Mr P.T. Miles Mr M.H. Taylor 
Mr V.A. Catania Mr C.D. Hatton Ms A.R. Mitchell Mr T.K. Waldron 
Mr M.J. Cowper Mr A.P. Jacob Mr N.W. Morton Mr A. Krsticevic (Teller) 
 

Noes (18) 

Ms L.L. Baker Mr D.J. Kelly Mr P. Papalia Mr P.B. Watson 
Dr A.D. Buti Mr F.M. Logan Ms M.M. Quirk Mr B.S. Wyatt 
Mr R.H. Cook Mr M. McGowan Mrs M.H. Roberts Mr D.A. Templeman (Teller) 
Ms J. Farrer Ms S.F. McGurk Ms R. Saffioti  
Mr W.J. Johnston Mr M.P. Murray Mr P.C. Tinley  
 

            
Pairs 

 Ms E. Evangel Ms J.M. Freeman 
 Ms W.M. Duncan Mr C.J. Tallentire 
 Mr R.F. Johnson Mr J.R. Quigley 
 
Question thus passed. 
Bill read a third time and transmitted to the Council. 
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